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 The NAACP legal team devised the successful legal strategies for the Brown and Boiling cases. From left to right are

 George E.G. Hayes, V. Simpson Tate, Louis Redding, Thurgood Marshall, Jack Greenberg, Frank Reeves, Spottswood
 Robinson, James Nabrit, and Howard Jenkins. Courtesy, Supreme Court, NAACP Legal Defense Fund.



 Race, Education and the District of
 Columbia: The Meaning and Legacy of
 Boiling v. Sharpe

 Lisa A. Crooms

 1896, the United States Supreme Court
 decided Plessy v. Ferguson, which questioned
 "the constitutionality of an act of the General

 Assembly of ♦ ♦ ♦ Louisiana, passed in 1890, pro-
 viding for separate railway carriages for the white
 and colored races." The Court declared the act
 constitutional, observing that the Louisiana
 statute was no "more obnoxious to the Fourteenth

 Amendment than the acts of Congress requiring

 separate schools for colored children in the Dis-
 trict of Columbia, the constitutionality of which
 does not seem to have been questioned." The case
 established the legal principle of "separate but
 equal," which endured for the next 68 years.1

 In 1954, the Supreme Court returned to the
 issue raised in Plessy. Faced with the five school-

 desegregation cases commonly known as Brown
 v. Board of Education, the Court had to decide if
 racial segregation remained constitutional. Unlike
 its predecessor 68 years earlier, however, this
 Court unanimously announced "that in the field
 of public education the doctrine of 'separate but
 equal' has no place."2 Brown articulated a legal
 rule, which, on its face, resolved the inconsisten-
 cies of the Reconstruction amendments' promise
 of constitutional equality and the legal precedent
 of cases such as Plessy. Having loosed Plessy' s
 precedential moorings, Brown ushered in a hope-
 ful era, in which its principles might extend
 beyond its narrow holding to reach all aspects of
 state-sanctioned racially segregated life in the
 United States.

 As Brown has been celebrated and examined
 on the occasion of its fiftieth anniversary, most of
 the efforts have been limited to the Brown case

 itself. Less attention has been paid to the details
 of its companion cases and the contexts in which
 the Supreme Court decided them. Four of the
 cases claimed that racial segregation of public
 school students in Kansas, South Carolina, Vir-
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 ginia, and Delaware violated the Fourteenth
 Amendment's command that "[n]o State shall . . .
 deny to any person within its jurisdiction the
 equal protection of the laws."3 The fifth case,
 Boiling v. Sharpe, was different in at least two
 important ways. First, Boiling challenged the way
 Congress used its power "[t]o exercise exclusive
 Legislation in all cases whatsoever" over the Dis-
 trict of Columbia. The case required the Court to
 examine Congress's Article I, Section 8 authority,
 in light of its obligations under the Fifth Amend-
 ment's due process clause. Second, the lawyers in
 Boiling contended that the United Nations Char-
 ter was part of the law directly applicable to this
 District of Columbia case because, as a treaty
 "made . . . under the Authority of the United
 States," it was part of "the supreme Law of the
 Land."4

 Despite these differences, Boiling has come to
 represent the Court's reading of an equal protec-
 tion guarantee into the Fifth Amendment's due
 process clause. Consequently, the real differences
 between liberty and equality emphasized by the
 Boiling lawyers are lost in an opinion that turns
 due process and liberty into equality, and invokes
 the Court's Fourteenth Amendment jurispru-
 dence to support its conclusion. Also lost is the
 fact that the lawyers litigated Boiling as a human
 rights case. To use the United Nations Charter to
 challenge congressionally maintained racial dis-
 crimination in the District's public schools placed
 the Boiling lawyers within the tradition of those
 who sought to make American racism a matter of
 international concern.

 Following World War II, the District of Colum-
 bia's black students faced "a critical classroom

 shortage while white children were rattling
 around in half-empty schools in some places."
 Overcrowding was particularly acute at the junior
 high school level. In 1947, many of the black jun-
 ior high schools held double sessions to
 accommodate 8,400 students in buildings
 designed for 6,500. During the 1947-1948 school
 year, almost all of the students at Browne Junior
 High School participated in a general strike. They
 wanted the Board of Education to address the
 overcrowded conditions in their school. The

 strike ended when attorney Charles Hamilton
 Houston agreed "to file a ... series of lawsuits and
 [to] take other actions aimed at winning equal
 facilities for the black schoolchildren of Wash-

 ington." Houston believed equalization was the
 only viable option because legal precedent fore-
 closed claims that the District's "Negroes had
 been deprived of due process of law."5

 Houston died in April 1950, but not before
 two things occurred that directly affected his
 equalization plan. First, in February 1950, the
 United States Court of Appeals for the District of
 Columbia Circuit upheld the constitutionality of
 the District's racially segregated public schools in
 Carr v. Corning.6 Second, Houston counseled his
 Browne Junior High School clients to ask James
 Nabrit to take over the lawsuits. Nabrit, whom
 Houston knew from their days on the Howard
 University School of Law (HUSL) faculty, had
 misgivings about Houston's plans. He considered
 the "equalization strategy ... a lost and wasteful
 cause." If, however, the parents would change
 directions, then Nabrit would be willing to repre-
 sent them. His only condition was that they
 abandon equalization in favor of a direct attack on
 the District's racially segregated schools. He "saw
 that the ultimate risk of challenging Plessy head-
 on, without giving the Court any escape hatch,
 had to be faced if any massive gain in black edu-
 cation was to be realized in his generation."7 He
 soon found that the parents were up for the fight.

 In 1950, at the start of the school year, the
 children at the center of Boiling went to Principal
 Eleanor McAuliffe of Sousa Junior High School
 and asked to be admitted to the school. She

 refused them admission because of their race. It

 was the "policy, practice, custom and usage" of
 the D.C. public schools to maintain racial segre-
 gation. Repeated appeals to end this racial
 segregation were met with the same response.8
 Finally, the Board of Education voted, on Novem-
 ber 1, 1950, to uphold the earlier decisions,
 thereby preventing the black students from
 enrolling at Sousa.9 On November 9, 1950,
 Nabrit and fellow HUSL faculty member George
 Hayes led a team of lawyers that filed a complaint
 in the United States District Court for the Dis-
 trict of Columbia.

This content downloaded from 96.73.187.1 on Thu, 26 Mar 2020 19:49:02 UTC
All use subject to https://about.jstor.org/terms



 The Meaning and Legacy of Boiling v. Sharpe G 17

 Central to the argument advanced by Nabrit
 and his colleagues was the distinction between
 the Fifth Amendment's due process clause and the
 Fourteenth Amendment's equal protection clause.
 According to Nabrit,

 The basic question here is one of liberty, under

 the due process clause[.] [Y]ou cannot deal with

 [liberty] as you deal with equal protection of laws

 because . . . [equal protection of laws involves] a

 quantum of treatment, substantially equal.

 You either have liberty or you do not. When

 liberty is interfered with by the state, it has to be

 justified, and you cannot justify it by saying that

 we only took a little liberty. You justify it by the

 reasonableness of the taking.10

 Nabrit laid out the differences between the

 central constitutional issues raised by Boiling and
 those raised in the four state companion cases. As
 a matter of constitutional law, the District of
 Columbia case was about liberty and due process,
 which are different from the equality involved
 both in the other four cases and the Circuit

 Court's Can v. Corning.
 The lawyers melded congressional authority

 under Article I, Section 8(17) with the limita-
 tions set forth in the Fifth Amendment's Due

 Process Clause. They did not dispute Congress's
 exclusive legislative authority over the District of
 Columbia. Rather, they argued Congress was
 required to use that authority without depriving
 "the people of the District of Columbia ... of
 Constitutional guarantees of life, liberty, and
 property." Specifically, the District's racially seg-
 regated schools violated the constitutional rights
 of the students and their parents "to acquire use-
 ful knowledge, to choose a particular public
 school, and to enjoy public education opportuni-
 ties without government enforced limitations or
 restrictions based solely on race or color."11 They
 argued further that "[t]o be compelled to accept
 segregation on the basis of race or color and to
 have one's feelings outraged is injurious per se."12
 The lawyers used the Supreme Court's Fifth
 Amendment cases to demonstrate that liberty was
 expansive enough to support the petitioners' due
 process claims.

 Civil rights attorney and Howard University School of

 Law Dean Charles Hamilton Houston laid much of the

 groundwork for the Boiling case during the 1 930s and

 1940s before his untimely death in 1950. Courtesy, LC.

 Relying on liberty rather than equality allowed
 the Boiling lawyers to shift the burden of proof to
 Congress. Congress, not the petitioners, would
 have to justify the use of race to segregate the Dis-

 trict's public schools. The petitioners' brief set
 forth four criteria by which Congress's actions
 should be assessed. First, racially segregated schools
 would have to be based on "an affirmative showing

 of peculiar circumstances, present emergency or
 pressing public necessity." Second, Congress must
 have acted to achieve a "purpose ... it ha[d]
 authority to effect." Third, the racial segregation
 must have been "clearly authorized and if implied
 authority [was] relied upon, it must appear that the
 restriction [was] clearly and unmistakably indi-
 cated by the language used in the granting
 authority." Fourth, segregating public-school stu-
 dents based on race must have been reasonably
 related to "an authorized purpose within the com-
 petency of the government to effect."13
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 George E. C. Hayes and James Nabrit, pictured here in December 1953, led the legal effort to dismantle segregation.
 Courtesy, MLK.

 According to the Boiling legal team, Congress
 neither had nor could meet its four-part burden.
 The relevant period could not be said to be a
 "peculiar circumstance, present emergency or
 pressing public necessity" to justify racially segre-
 gating the District's public schools. The lawyers
 identified Congress's "apparent purpose" as "com-
 pelling] Negroes to attend only schools attended
 by Negroes and to accept instruction by Negro
 teachers only." They concluded "the Federal Gov-
 ernment has no authority to effect such a purpose."

 Next, Nabrit and his colleagues compared the lan-
 guage in Congress's 1864 statute with that of other

 laws to demonstrate that Congress had "not clearly
 authorize[d]" racial segregation in clear and unmis-
 takable terms. Finally, the Boiling lawyers
 contended that "the exclusion of minor petition-

 ers from Sousa Junior High School solely because
 of race or color has no reasonable relationship to
 any educational purpose suggested by respondents,
 for they have suggested no purpose."14

 In a relatively brief opinion, the Supreme
 Court held that "racial segregation in the public
 schools of the District of Columbia is a denial of

 the due process of law guaranteed by the Fifth
 Amendment to the Constitution." While the

 Court acknowledged the absence of Equal Pro-
 tection language in the Fifth Amendment, it
 characterized both equality and due process as
 "not mutually exclusive," but rather "stemming
 from our American ideal of fairness." Inequality
 "may be so unjustifiable as to be violative of due
 process," and, in those cases, the government
 must justify the inequality. 15
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 Like the Boiling lawyers, the Court looked to its
 Fifth Amendment cases to determine how Con-

 gress might justify the District's racially segregated

 public schools. It distilled the cases to require
 Congress to demonstrate that the racial segrega-
 tion was reasonably related to a government
 objective and not arbitrary. It agreed with the
 petitioners that, in this case, Congress could not
 meet its burden.

 The Court found additional support for its
 interpretation of due process in its opinion in
 Brown. It stated, "In view of our decision that the

 Constitution prohibits the states from maintain-
 ing racially segregated public schools, it would be
 unthinkable that the same Constitution would

 impose a lesser duty on the Federal Govern-
 ment."16 The Court's rationale is a mirror image of

 the rationale of Plessy 68 years earlier. Among the

 practices cited to support the Court's ruling in
 1896 was Congress's segregation of the District of
 Columbia's public schools. If the constitutionality
 of that practice was not questioned, the Court rea-
 soned, then Louisiana's practice was similarly
 beyond serious question. In Boiling, however, the
 Court looked to the states' new obligations set
 forth in Brown and concluded they represented
 the minimum obligations imposed on Congress
 by the Fifth Amendment.

 Directly challenging the federal government
 rather than the states allowed the Boiling lawyers

 to rely on treaty law without concerns about fed-
 eralism and states' rights. According to the
 Constitution's Supremacy Clause, United States
 law comprises the "Constitution, and the Laws of
 the United States which shall be made in Pur-
 suance thereof; and all Treaties made, or which
 shall be made, under the Authority of the United
 States."17 Since the United Nations Charter was

 a treaty within the meaning of the Constitution,
 the Boiling lawyers claimed, it was law to which
 federal courts had a constitutional duty "to give
 effect." It was also "a declaration of Public Policy,"

 and a "morally binding promise to the other sig-
 natories of the United Nations Charter." 18

 In the period between the end of World War II
 and 1954, the ideological struggles between the
 United States and the Soviet Union cast a long
 shadow over international affairs. In April and

 May 1945, the world's major powers gathered in
 San Francisco to found the United Nations. Con-

 cerned primarily with international cooperation
 in the interest of international justice, peace, and
 security, the United Nations was riddled with
 inconsistencies. For many, however, it had poten-
 tial. It could become a forum in which the claims
 of the world's colonized and disenfranchised

 might be heard. It might provide some relief for
 those seeking to hold its members to their prom-
 ise of "achieving] international co-operation in
 solving problems of an economic, social, cultural,
 or humanitarian character, and in promoting and
 encouraging respect for human rights and for fun-
 damental freedoms for all without distinction as

 to race, sex, language, or religion."19
 This and other human-rights language became

 part of the Charter largely due to the efforts of
 those on the frontlines of the struggle for racial
 justice. W.E.B. DuBois, Walter White, Mary
 McLeod Bethune, Mordecai W. Johnson, and oth-
 ers "joined oppressed and colonial peoples from
 around the world in lobbying the 'great powers' to
 include basic guarantees of fundamental rights in
 the United Nations Charter."20 These efforts put
 them at odds with officials from the United States

 who "neither propose[d] nor supported] a human
 rights declaration as an integral part of the Char-
 ter."21 Those people favoring human rights
 prevailed, but their success was limited by the
 absence of real enforcement mechanisms within

 the document. Soon the impact of this limitation
 was felt by William Patterson, Paul Robeson, and
 the National Negro Congress (NNC) as they filed
 the first United Nations petition chronicling the
 grievances of blacks in the United States.

 In December 1945, Robeson and Patterson
 simultaneously presented the NNC petition to
 the United Nations Secretariat in New York and

 the United Nations General Assembly in Paris. In
 it, the NNC charged the United States with
 genocide against Americans of African descent,
 which included "'economic genocide,' the 'silent,
 cruel killer' that reaped its harvest from the dep-
 rivations of daily life." In the United States,
 whites and blacks alike dismissed the petition as
 the product of exaggeration and hyperbole. At the
 United Nations, it raised questions about the
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 institution's authority to consider such com-
 plaints. Determined not to have its domestic race
 issues debated as a matter of international con-

 cern, the United States used its considerable
 influence to prevent the United Nations from dis-
 cussing the NNC's charges.22 Consequently, the
 petition was never seriously considered.

 Convinced of the soundness of the strategy but
 not of the petition's rigor nor the NNC's effec-
 tiveness, DuBois embarked on another petition
 project with the National Association for the
 Advancement of Colored People (NAACP).23
 This petition would, in much more detail than
 the NNC's document, make the case for using the
 United Nations to hold the United States
 accountable for its treatment of blacks. On Octo-

 ber 20, 1947, almost two years after the failed
 NNC petition was received, DuBois presented
 "An Appeal to the World" to the director of the
 United Nation's division of human rights.24

 Like the NNC petition, "An Appeal to the
 World" was a lightning rod. By 1947, many in the
 United States had come to question whether
 human rights language, standards, and norms were
 compatible with American ideals. To promote
 "higher standards of living, full employment and
 conditions of economic and social progress and
 development," many believed, would threaten the
 individual effort and enterprise on which consti-
 tutional liberty rests.25 Some also saw the
 Charter's anti-discrimination language as particu-
 larly problematic for the maintenance of Pkssy's
 racial status quo. These factors conspired not only
 to taint the concept of human rights, but also to
 support a false dichotomy between human rights
 and fundamental American principles.

 Within a month of being introduced, the
 DuBois/NAACP petition's fate was sealed. The
 United States successfully quashed attempts by
 Russia and Poland to have it received by the
 United Nations Human Rights Commission.26
 The petition was later referred to the United
 Nations Commission on the Prevention of Dis-

 crimination and Protection of Minorities, where it

 eventually died.
 By 1950, many who initially saw the United

 Nations as a worthwhile effort abandoned the

 goals and language of human rights in favor of a

 less controversial civil-rights agenda. For some
 members of the legal community, the United
 Nations activities detracted from "targeted litiga-
 tion to advance . . . the steady dismantling of
 Plessy v. Ferguson."21 Nevertheless, James Nabrit
 and the other Boiling lawyers saw things differ-
 ently. They launched their "frontal attack on
 segregation" in the District of Columbia's public
 schools by relying, in part, on the United Nations
 Charter.28

 In the District Court complaint, the plaintiffs
 challenged the actions of the District's public
 school officials as part of the "policy, practice, cus-

 tom and usage of excluding . . . Negro children . . .
 from attendance at and denying them admission
 to the Sousa Junior High School and the educa-
 tional opportunities afforded therein," which
 violated the Charter of the United Nations. The

 purposes of the United Nations included solving
 "economic, social, cultural, and humanitarian
 problems" and "promoting and encouraging
 respect for human rights and fundamental free-
 doms for all, without distinctions as to race, sex,

 language or religion." Racially segregating the
 District of Columbia's public schools did not "pro-
 mote . . . universal respect for, and observance of,
 human rights and fundamental freedoms for all,"
 but rather was the very type of problem the
 United Nations was founded to address. By refus-
 ing to desegregate the District's public schools,
 Congress had failed to discharge its obligation to
 the United Nations to take "joint and separate
 action in co-operation with" the world body to
 achieve the organization's purposes.29 The peti-
 tioners further developed these Charter-based
 claims in their Supreme Court brief.

 First, the United Nations Charter was a United

 States treaty within the meaning of the Constitu-
 tion. Consequently, both federal and state courts
 had a constitutional duty "to give effect to its pro-
 visions."30 This claim, which rested on the text of

 the Constitution's Article VI, Section 2, sought
 to force the federal government to honor the com-
 mitments it assumed with United Nations

 membership. It cut through waters muddied by
 Cold War rhetoric and racism in the United States

 to hold the government to account for what the
 lawyers saw as unconstitutional conduct.



 The Meaning and Legacy of Boiling v. Sharpe E> 21

 Second, the relevant articles of the Charter
 were both capable of judicial enforcement and
 self-executing. A hallmark of justiciability, judi-
 cial enforceability helps both to separate legal
 rights from other types of obligations and to mark
 the dividing line between matters within the
 purview of the judiciary and those more properly
 addressed by the political branches, i.e. the exec-
 utive and legislative. If the relevant provisions
 were self-executing, then they needed no addi-
 tional legislative or executive action before the
 individuals in whom the rights vested could
 enforce them. According to the Boiling lawyers,
 this determination turned on the subject matter of

 the treaty, which, in this case, comprised human
 rights and fundamental freedoms. These were sub-
 jects with a long but checkered history in
 American constitutional law. The judiciary had
 already demonstrated its ability to adjudicate
 these types of claims.31

 The Boiling lawyers found further support for
 their self-executing argument in the Court's own
 corpus of case law. Oyama v. California challenged
 the application of California's Alien Land Law,
 which forbade those ineligible for citizenship from

 owning agricultural land. The Supreme Court
 held that, as applied to Mr. Oyama's minor son,
 the law violated the Fourteenth Amendment's

 equal protection guarantee, as well as his privi-
 leges and immunities of citizenship. Justices
 Murphy and Douglas concurred, concluding the
 Alien Land Law was not only unconstitutional,
 but also that it violated the U.N. Charter's obli-

 gation "to promote respect for and observance of,
 human rights and fundamental freedoms for all
 without distinction as race, sex, language and reli-

 gion."32 The Boiling lawyers cited similar cases
 from state and lower federal courts as additional

 proof that the Charter had already been treated as
 self-executing.33

 The lawyers also argued, in the alternative,
 that even if the Charter was not self-executing,
 "the ratification of the Charter by the Senate of
 the United States and the signing of the Charter
 by its officially appointed representatives consti-
 tute a declaration of the Public Policy of the
 United States." They charged the United States
 with having made "a morally binding promise to

 the other signatories of the U.N. Charter." There-
 fore, they concluded, "the Charter provisions
 should [at the very least] serve as an aid in the
 interpretation of the Constitution and statutes of
 the United States."34

 Third, the Boiling lawyers argued, if the rele-
 vant articles were properly construed, then they
 would "prohibit the segregation of races in free
 public education." They urged the Court to liber-
 ally construe Articles 55 and 56 to give effect to
 their objectives, which included securing to all
 persons basic freedoms and rights, such as the
 right to public education without racial discrimi-
 nation. To conclude otherwise would do "violence

 to the high ideals of the Constitution of the
 United States and the Charter of the United

 Nations." They urged the Court to see that, in
 their words, "[o]ur international relations, our
 concepts of liberty, our belief in democracy, can-
 not be reconciled with government imposed racial
 segregation in education in the District of Colum-
 bia."35 For these reasons, the petitioners argued,
 the Court had to declare this racial segregation
 unconstitutional as a matter of both United States

 law and international human rights.
 Despite the force with which the Boiling

 lawyers asserted their human-rights claims, it
 appears that only one of the justices seriously con-
 sidered them. Justice Stanley Reed asked a judicial
 clerk to research the "attitudes of other nations

 toward segregation as manifested in the evolving
 draft of the United Nations Declaration and the

 Covenant on Human Rights." The research con-
 vinced Reed that "[t]he United Nations had
 expressed no interest in the abolition of segrega-
 tion." Consequently, Reed concluded,
 "'segregation' as ... presented [in these cases] does
 not mean 'discrimination' to me."36

 The absence of an unequivocal denunciation
 of Jim Crow as a violation of international human

 rights, however, was no surprise. The original
 inconsistencies and imperfections of the United
 Nations were laid bare in the clash of human-

 rights language and ideals with the actual
 practices of the United Nations's members. Pro-
 fessed commitments to anti-discrimination

 principles starkly contrasted with the realities of
 colonialism, occupation, annexation, apartheid,
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 and Jim Crow. Furthermore, the political wran-
 gling of U.S. officials in the United Nations's
 bodies and proceedings not only strengthened the
 shield of national sovereignty, but also quashed
 any real hope that individuals might hold member
 states accountable to the Charter's basic require-
 ments. This was a task left to individual countries
 because the United Nations had neither the

 power nor the means to police its members and
 enforce its rules.

 In Boiling, a team of eight lawyers challenged
 Congress's use of its exclusive legislative authority
 as a violation of domestic and international law.

 The Boiling case is usually taught and learned as a
 Fifth Amendment footnote to the Fourteenth

 Amendment's equal protection jurisprudence. But
 this simple assessment of its importance loses the

 case's true richness and complexity. The lawyers
 litigated Boiling as a human-rights case on behalf
 of black schoolchildren and their parents. By
 seeking to use the United Nations Charter to
 challenge congressionally maintained racial dis-
 crimination in the District's public schools, they
 placed themselves within the tradition of those
 who sought to make racism in the United States
 a matter of international concern. They formed
 their arguments in contexts marked by a marriage
 of law and extra-legal activism, united in the
 struggle for racial justice. Their victory, in the
 end, was a bittersweet one: they arguably achieved
 their desired result, but they did so based on rea-
 soning that reduced liberty to equality and
 ignored the importance of both international
 cooperation and the United Nations.
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